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INTRODUCTION

All foster parents seeking to care for children

in the custody of child welfare agencies must
meet certain eligibility requirements to become
licensed providers. While federal law provides
some guidance, licensing standards are largely
determined by state law, and thus, may vary
significantly across jurisdictions. Following federal
law, most states prioritize placing foster children
with relatives or fictive kin over nonrelatives. To
facilitate these placements, many of these states
offer a modified placement approval process for
kinship caregivers, such as unlicensed provider
options or waivers of nonsafety-related licensing
standards.” However, failure to obtain full
licensure may disadvantage caregivers by, for
example, precluding receipt of full foster care
maintenance payments.

Federal law does not prohibit individuals with
undocumented immigration status from becoming
either licensed or unlicensed foster care providers.
However, many states have implemented licensing
standards that either expressly prohibit approval

of undocumented caregivers or create barriers to

September 2022

their approval. Section B of this analysis further
discusses the challenges that various state licensing
standards may pose for undocumented caregivers,
as well as how caregivers may overcome these
challenges.

UNDOCUMENTED CAREGIVERS

Prospective foster parents with an undocumented
immigration status face particular challenges when
seeking licensure or approval to provide care. For
example, all states require that caregivers, whether
licensed or unlicensed, undergo background
checks. In addition to any general concerns that
undocumented immigrants may have relating

to interaction with law enforcement and other
government entities, background checks typically
require individuals to provide some form of
government-issued identification, such as a
state-issued driver’s license or a Social Security
Number. For undocumented immigrants, these
accepted forms of identification are not always
available. Although at least two states have
established methods of processing background
checks which accommodate undocumented
immigrants,> most states are silent on the issue.

U.S. Citizenship or Lawful Immigration Status Requirements for Foster Care Licensure

i
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Sixteen states have explicit foster licensing
standards that require U.S. citizenship or some
form of legal immigration status.> The phrasing,
scope, and context of these requirements vary from
state to state.

e Three states frame the requirement in terms of
“residence” (but not lawful (legal) permanent
residence).*

e Four states frame the requirement in terms of
“status.””

e Two states frame the requirement in terms of
lawful presence.®

*  While Arizona accepts all applicants who are
“lawfully present,” it requires those temporarily
authorized to be in the United States to “pro-
vide documentation indicating that the autho-
rization is valid for a minimum of one year or
that the applicant has already taken steps to
obtain authorization to remain for at least one
year.”’

e Five states require either citizenship or lawful
(legal) permanent resident status (i.e., a Green
Card, which is a specific form of immigration
status).®

e Massachusetts set its standard to U.S. citizens
or immigrants with “legal permanent resident
status, asylum, refugee, or other indefinite legal
status.”?

* Mississippi says, “A legal alien may obtain a
Resource Home license if all adult household
members are legally in the United States.”™

1. Legal Authority

The legal authority for the citizenship and
immigration foster care and licensing standards
also varies.

* Only California has codified an immigration
provision in statute, allowing the release of a
child who has been taken into temporary cus-
tody by the state or local agency to the custody
of relative or nonrelative extended family mem-
bers “regardless of the parent’s, guardian’s,
Indian custodian’s, or relative’s immigration
status.”"

* New Mexico recently amended their licensure
rules to explicitly note that citizenship or im-
migration status shall not prevent eligibility for
licensure of relative, fictive kin, or non-relative
foster homes. '

e Eleven states set forth their specific citizenship
or immigration status foster licensing require-
ments in administrative codes.'

e Seven states set forth their requirements in
agency policy manuals or guides.™

* Mississippi requires that the caseworker request
immigration documentation “if legal status is
in question.”" This framing may work in favor
of undocumented caregivers if the caseworker
does not question the caregiver’s immigration
status, but it could also open the door to racial
profiling and discrimination.

2. Exceptions

Of the 16 states identified with explicit foster care
licensing standards that require U.S. citizenship or
some form of documented immigration status—

e Arkansas,'® Massachusetts,'” and New Jersey'
explicitly exempt kin from the immigration
status licensing standard, thereby allowing eli-
gible undocumented immigrants to obtain full
licensure.

e Arizona'? and Mississippi? state that the immi-
gration status requirement may not be waived,
even for kin.

* Missouri indirectly forbids waiver of the im-
migration status requirement by excluding
the provision from a list of the only licensing
standards that may be waived for a relative
caregiver.?!

e Nine states do not make a clear statement
about kinship exceptions to their immigration
requirements, but they have waiver provisions?®?
and/or alternative approval procedures* that
may, in effect, create exceptions for caregivers
with an undocumented immigration status.?*

e Other states may have temporary provisional
license provisions that could give caregivers
with an undocumented immigration status
more time to comply with citizenship or legal
immigration status requirements.?
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While they do not have explicit citizenship and
immigration status requirements, 18 states have
foster licensing standards that may directly prevent
or create barriers to licensure of undocumented
immigrants. 2 Of these 18 states—

e Eight states have language or communica-
tion requirements that may present barriers to
prospective foster parents who are non-English
speakers or whose primary language differs
from that of the foster child.?”

* Nine states require that foster parents be able
to read and write, but do not specify in which
language.?®

e Connecticut, Maine, New Hampshire, and
South Dakota do not have explicit citizenship
or immigration status requirements but have
state residency requirements.*

e Other states, including Alaska, Delaware, and
Florida, have foster care licensing applications
or regulations that ask for immigration-related
documentation such as the applicant’s Social
Security number, U.S. government-issued
identification, and/or birth certificate.’® Texas
requires documentation of an applicant’s citi-
zenship status.’!

 lllinois and Maine require applicants be “law
abiding,” but do not indicate in law or policy
whether noncompliance with immigration laws
would prevent an applicant from satisfying this
requirement.*?

e Some states have education-related standards,
such a high school diploma or GED. If those
states do not accept equivalent credentials ob-
tained in foreign countries, then such standards
may prevent non-U.S. educated individuals
from becoming licensed caregivers.*?

* Official background check procedures may
prevent licensure of undocumented immi-
grants. For example, Alabama requires licens-
ees to provide their Social Security number and
a government-issued photo ID to run required
background checks.?*

e Other requirements, such as possessing a
state-issued driver’s license, could add to the
list of states with potential challenges for immi-
grant caregivers.

While none of the states discussed in this section
provide that non-U.S. citizenship will disqualify
an applicant, these regulations and policies

may create a chilling effect for undocumented
caregivers. Additionally, these standards may
indicate that, in practice, the state does not license
undocumented caregivers.

In addition to Arkansas, Massachusetts, and

New Jersey, which, as discussed above, provide
explicit exceptions to their immigration foster
care licensing requirements to accommodate
undocumented relatives seeking licensure as
foster parents, at least two other states and New
York City have laws and policies that establish a
commitment to ensuring immigration status does
not prevent kinship foster placements.

e The most comprehensive is California, which
passed The Reuniting Immigrant Families Act
in 2012.% This statute provides that children
in foster care may be placed with an approved
relative, regardless of that relative’s immi-
gration status.’*® The law also permits relative
caregivers to use identification from a foreign
consulate or a foreign passport for the purposes
of running background checks.?”

* Indiana states in its Department of Child Ser-
vices Child Welfare Manual that “Undocu-
mented aliens may be considered as a relative
placement,”*® and provides alternative proce-
dures for running background checks for both
licensed*® and unlicensed* caregivers who are
undocumented.

* New York City’s Immigration and Language
Guidelines for Child Welfare Staff states, “Pur-
suant to Executive Order No. 41, signed by
Mayor Bloomberg on September 17, 2003, [the
Administration for Children’s Services] shall not
inquire about a person’s immigration status,
among other things, unless that inquiry is need-
ed to determine program, service or benefit eli-
gibility or to provide City services.”*' The city’s
guidelines further provide, “Undocumented
relatives can be considered as a resource for
children.”#
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CONCLUSION

In sum, 16 states have explicit immigration
requirements for full foster care licensure, and

an additional 18 states have licensing standards
that may present barriers to licensure for
undocumented immigrants. While most of these
standards are codified in regulations, some appear
in state policy manuals and guides. Arkansas,
Massachusetts, and New Jersey are the only states
that explicitly exempt kinship caregivers from their

immigration requirement. Notably, California,
Indiana, and New York City provide examples of
how child welfare agencies may accommodate
undocumented relative caregivers to ensure that
immigration status does not prevent otherwise
acceptable kinship placements. Lastly, at least
nine of the 16 states with explicit immigration
requirements have waiver provisions or alternative
approval methods that undocumented relatives
and fictive kin might be able to take advantage of
to provide care for foster children.

Endnotes
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§ 3A:51-5.3(a)(1)(ii) (2019)); North Carolina (N.C. Dep’t
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nicate with the child in the child's own language . . . ”);
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... be able to communicate with any child placed in
the foster home . . .”); New Hampshire, supra note 25
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