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What is “public charge”?

Public charge is a concept within federal immigration law designed to identify people who may depend on
the government as their main source of support. If the government determines that a person is likely to
become a “public charge,” it can deny that person admission to the U.S. or lawful permanent resident
status (LPR or a “green card”).

On August 14, 2019, the Department of Homeland Security (DHS) issued a final rule that would drastically
alter longstanding policy and the definition of “public charge,” jeopardizing certain immigrants’ ability to
become a lawful permanent resident or to extend or adjust their status. This rule applies to immigration
cases that will be processed within the U.S. The Department of State (DOS) also issued its own rule,
adopting most of the changes in the DHS rule, that went into effect on October 15, 2019. The DOS rule only
applies to cases that will be processed at a U.S. consulate or embassy, including those applying for visas
from abroad but also some people currently within the U.S. who are required to process their case
abroad. These rules mark a significant and harmful change in policy that would fundamentally alter the
immigration system and make immigrants fearful of accessing critical public benefits like health care,
nutrition programs, and housing assistance, which help families thrive and remain productive.

Who can be considered a “public charge”?

Immigrants applying for admission to the U.S. or for adjustment of status to become LPRs are subject to a
public charge assessment, or “test.” Congress has exempted certain classes of immigrants from this public
charge test, including refugees, asylees, Afghans and Iragis with special immigrant visas, special immigrant
juveniles, and victims of crimes or “severe trafficking” (i.e., U Visas and T Visas). LPRs who are applying for
citizenship or to renew their green cards are not subject to a public charge test either.

What factors are considered in making a public charge determination?

The new rule would direct immigration officers to consider factors such as age, health, family status,
assets, resources, financial status, education, and skills when considering the totality of one’s
circumstances in making a public charge determination. It would also direct officers to consider
prospective immigration status in the U.S. and expected period of admission. It is expected that the weight
of various positive and negative factors considered will make the public charge test much more difficult to
pass for low-income immigrants.



In limited circumstances, and only at the request of USCIS, an individual may post a public charge bond in
the amount of $8,100 and obtain adjustment of status, despite being determined inadmissible on the public
charge ground. The actual bond amount would be dependent on the individual’'s circumstances. In
addition, in certain circumstances, an individual may obtain a waiver of the public charge ground of
inadmissibility.

What factors weigh negatively in a public charge determination??

1. The individual is not a full-time student and is authorized to work but cannot show current
employment, recent employment history, or a reasonable prospect of future employment.

2. The individual has received one or more public benefits for more than 12 months within any 36-month
period.

3. The individual has been diagnosed with a medical condition that is likely to require extensive medical
treatment or institutionalization or that will interfere with his or her ability to provide for him or herself.

4. An immigration judge or the Board of Immigration Appeals has previously found the individual to be
inadmissible or deportable based on public charge grounds.

a Currently, this list of factors only applies to cases processed outside of the U.S. through the Department of State (DOS).

What factors weigh positively in a public charge determination?

1. The individual has household income, assets, or resources, and support of at least 250% of the Federal
Poverty Guidelines.

2. The individual is authorized to work and is currently employed in a legal industry with an annual
income of atleast 250% of the Federal Poverty Guidelines.

3. Theindividual has private health insurance that is not subsidized by Affordable Care Act tax credits.

a Currently, this list of factors only applies to cases processed outside of the U.S. through the Department of State (DOS).

Benefits considered under the new rule

e Medicaid (with exceptions listed below)

e Supplemental Nutrition Assistance Program (SNAP)

e Public Housing, Section 8 housing vouchers, and Project-Based
Section 8

e (Cash assistance under SSI, TANF or similar state, local, or tribal
programsP

e Long term institutionalized care paid for by the government®

Benefits that will not be considered

e Pell Grants, student and mortgage loans, school meals, WIC,
childcare assistance, head start programs, foster care and
adoption assistance

e Medicaid for pregnant women and children or for services or
benefits provided in connection with the Individuals with
Disabilities Education Act

e State or locally funded non-cash benefits, including health care
and nutrition programs

e Disaster relief

e Energy assistance




e Homeless shelters

e Designated public benefits for an individual who is enlisted in the
U.S. armed forces, is active duty or serving In Ready Reserve
components of the U.S. armed forces, or benefits received by the
spouse and children of such service members.

The new rule does not restrict access to testing, screening, or
treatment of communicable diseases, including COVID-19, and does
not restrict access to vaccines for children or adults to prevent
vaccine-preventable diseases.

Individuals, such as parents, can submit applications on behalf of their
eligible family members, including eligible children. The rule would NOT
consider benefits received by an immigrant’s eligible family members,
including their children, against them.

BThis program is included in the current and past version of the public
charge rule

When will this policy take effect?

The Public Charge Grounds final rule was implemented on Feb. 24, 2020. The final rule will apply only to
applications and petitions postmarked (or submitted electronically) on or after Feb.24, 2020. When
determining whether an individual is likely to become a public charge at any time in the future, DHS will
not consider an individual's application for, certification or approval to receive, or receipt of certain non-
cash public benefits before Feb. 24, 2020. Similarly, when determining whether the public benefits
condition applies to applications or petitions for extension of stay or change of status, USCIS will only
consider public benefits received on or after Feb. 24, 2020.

Where can I find more resources?

=  |mmigrant Legal Resource Center

= Protecting Immigrant Families Campaign

=  The Center for Law and Social Policy

=  The Center on Immigration and Child Welfare

Acknowledgments to our partners from the Center for Law and Social Policy and the Immigrant Legal
Resource Center for their valuable feedback on this document.


https://www.ilrc.org/public-charge#targetText=Here%20are%20a%20few%20important%20points%20regarding%20the%20public%20charge%20rule%3A&targetText=The%20inadmissibility%20ground%20at%20issue,applying%20for%20adjustment%20of%20status.
https://protectingimmigrantfamilies.org/analysis-research/
https://www.clasp.org/issues/children-youth-families/immigrant-children-and-families
https://cimmcw.org/tag/public-charge/

